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of the material proposed to be released
is clearly inconsistent with the defini-
tion of ‘abuses of governmental
power’’, the panel shall consider wheth-
er the release would seriously injure le-
gitimate interests of identifiable indi-
viduals, whether the errors suggest a
pattern of misinterpretation, and any
other factor that bears on the issue of
whether NARA’s designation of mate-
rial as relating to ‘‘abuses of govern-
mental power’”’ was reasonable, consid-
ered as a whole. The panel’s decision
shall be final and binding on all parties
to the Kutler litigation, and no party
may exercise any right to appeal to
any person, board, or court that might
otherwise be available.

(3) The Nixon estate may, at any
time, elect to use the procedures out-
lined in paragraphs (e)(1) and (e)(2) of
this section for the tape recordings
other than the abuses of governmental
power segments, except that the stand-
ard under which objections shall be
made by the Nixon estate, and under
which the review panel shall decide
their merits, is whether the release
taken as a whole is plainly incon-
sistent with the requirements of the
Presidential Recordings and Materials
Preservation Act of 1974 and these reg-
ulations. If the Nixon estate elects to
use the procedures in paragraph 1 of
the Settlement Agreement (Appendix A
to this Part) in place of the provisions
in paragraphs 4 (b) and (d) and 5(c) of
the Settlement Agreement for a tape
segment, the estate cannot subse-
quently revert back to the formal ob-
jection process set forth in this section
for that tape segment.

[61 FR 7230, Feb. 28, 1986; 51 FR 8671, Mar. 13,
1986, as amended at 61 FR 17845, Apr. 23, 1996]

§1275.46 Segregation and review; Sen-
ior Archival Panel; Presidential Ma-
terials Review Board.

(a) During the processing period de-
scribed in §1275.42(a), the Archivist will
assign archivists to segregate private
or personal materials, as defined in
§1275.16(b). The archivists shall have
sole responsibility for the initial re-
view and determination of private or
personal materials. At all times when
the archivists or other authorized offi-
cials have access to the materials in
accordance with these regulations,

§1275.46

they shall take all reasonable steps to
minimize the degree of intrusion into
private or personal materials. Except
as provided in these regulations, the
archivists or other authorized officials
shall not disclose to any person private
or personal or otherwise restricted in-
formation learned as a result of their
activities under these regulations.

(b) During the processing period de-
scribed in §1275.42(a), the Archivist will
assign archivists to segregate mate-
rials neither relating to abuses of gov-
ernmental power, as defined in
§1275.16(c), nor otherwise having gen-
eral historical significance, as defined
in §1275.16(d). The archivists shall have
sole responsibility for the initial re-
view and determination of those mate-
rials which are not related to abuses of
governmental power and do not other-
wise have general historical signifi-
cance.

(c) During the processing period de-
scribed in §1275.42(a), the Archivist will
assign archivists to segregate mate-
rials subject to restriction, as pre-
scribed in §§1275.50 and 1275.52. The ar-
chivists shall have sole responsibility
for the initial review and determina-
tion of materials that should be re-
stricted. The archivists shall insert a
notification of withdrawal at the front
of the file folder or container affected
by the removal of restricted material.
The notification shall include a brief
description of the restricted material
and the basis for the restriction as pre-
scribed in §§1275.50 and 1275.52.

(d) If the archivists are unable to
make a determination required in
paragraphs (a), (b), or (¢) of this sec-
tion, or if the archivists conclude that
the required determination raises sig-
nificant issues involving interpretation
of these regulations or will have far-
reaching precedential value, the archi-
vists shall submit the pertinent mate-
rials, or representative examples of
them, to a panel of senior archivists se-
lected by the Archivist. The Panel
shall then have the sole responsibility
for the initial determination required
in paragraphs (a), (b), or (c) of this sec-
tion.

(e) If the Senior Archival Panel is un-
able to make a determination required
in paragraph (d) of this section, or if
the panel concludes that the required
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§1275.48

determination raises significant issues
involving interpretation of these regu-
lations or will have far-reaching prece-
dential value, the Panel shall certify
the matter and submit the pertinent
materials, or representative examples
of them, to the Presidential Materials
Review Board.

(f) The Presidential Materials Review
Board (Board) shall consist of the Ar-
chivist, who shall serve as Chairman,
and the following additional members:

(1) The Assistant Archivist for the
Office of the National Archives;

(2) The Assistant Archivist for the
Office of the Presidential Libraries;

(3) The Director of the Legal Counsel
Staff of the National Archives and
Records Administration; and

(4) The Historian of a Federal agency
who shall be selected by the Archivist
in his capacity as Chairman.

The Board shall meet at the call of the
Chairman. Three members of the Board
shall constitute a quorum for the con-
duct of the Board’s business, although
each member of the Board may partici-
pate in all of the Board’s decisions.
Members of the Board may be rep-
resented by their delegates on those oc-
casions when they are unable to attend
the meetings of the Board. The Board
may consult with officials of interested
Federal agencies in formulating its de-
cisions. To the extent these consulta-
tions require the transfer of copies of
materials to Federal officials outside
the National Archives and Records Ad-
ministration, the Board shall comply
with the requirements of §§1275.26 and
1275.32.

(g) When the matter certified to the
Board by the Senior Archival Panel in-
volves a determination required in
paragraphs (a) or (b) of this section,
the Board shall prepare a final written
decision, together with dissenting and
concurring opinions, of the proper cat-
egorization and disposition of the per-
tinent materials. The Board’s decision
will be the final administrative deter-
mination.

(h) When the matter certified to the
Board by the Senior Archival Panel in-
volves a determination required in
paragraph (c) of this section, the Board
shall recommend an initial determina-
tion to the Senior Archival Panel,
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which shall retain the sole responsi-
bility for the initial determination.

(i) When the Board considers a mat-
ter referred to it by the Archivist as
provided in §1275.44(d), it shall follow
these procedures:

(1) The Board shall notify the claim-
ant of its consideration of the claim,
and invite the claimant to supplement
at his discretion the basis for the
claim.

(2) The Board will publish notice in
the FEDERAL REGISTER, advising the
public of its consideration of the claim,
and describing the materials in ques-
tion as fully as reasonably possible
without disclosing arguably private or
personal information. The notice will
further advise that any member of the
public may petition the Board within
15 calendar days of the publication of
notice, setting forth the intervenor’s
views concerning the public or private
nature of the materials.

(3) The Board shall take into account
the positions maintained by the claim-
ant and any intervenors in reaching its
decision. The Board shall issue its deci-
sion, including dissenting and concur-
ring opinions, no sooner than 20 days
nor later than 60 days from the publi-
cation of notice in the FEDERAL REG-
ISTER provided in paragraph (h)(2), of
this section. The Board’s decision shall
be the final administrative determina-
tion. The Archivist will notify the
claimant and any intervenors of the
Board’s decision by certified mail, re-
turn receipt requested, and shall re-
frain from acting upon that decision
for 30 calendar days as provided in
§1275.44(d).

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17845, Apr. 23, 1996]

§1275.48 Transfer of materials.

(a) The Archivist will transfer sole
custody and use of those materials de-
termined to be private or personal, or
to be neither related to abuses of gov-
ernmental power nor otherwise of gen-
eral historical significance, to former
President Nixon’s estate, or, when ap-
propriate and after notifying the Nixon
estate, to the former staff member hav-
ing primary proprietary or commemo-
rative interest in the materials. Such
materials to be transferred include all
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